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‘Get out of jail free’ card in e-discovery

Note — The following is Part 2 of a series from the Fed-
eral Judges Panel on eDiscovery. Part 1, “Take Your Geeks
to Court,” appeared in a March edition of the Buffalo Law
Journal.

elativity Fest's panel, “What Judges Need
From Lawyers, Paralegals and Technolo-
gists. A Conversation with Federal Judges
about the State of E-Discovery,” got heat-
ed up a bit over the topic of predictive
" coding.
séiis O First, the panel — which included
Magistrate Judge Andrew Peck, District Judges Nora Barry
Fischer and Xavier Rodriguez and Magistrate Judge David
Wazxse — set the stage by discussing production of priv-
ileged documents during e-discovery and why a Federal
Rule 502(d) order can be your savior. Magistrate Judge
Peck called the Rule
502(d) order your “get
out of jail free” card.

He suggested that
before document
production begins,
the parties agree to a

GUEST 502 gi) order.g'ihe order
% COLUMN he suggests (and which

TS you can download
on the SDNY website
under his rules) is basi-
cally a no-fault provi-
sion entitling you to get back a privileged document that
you accidentally produce in discovery. What is key about
obtaining this order is “if you have a 502(d) order, there is
no inquiry as to whether you were careful or not.”

You do not have to prove (like you would under Rule
502(b)), that the document’s production was inadvertent
or that you took reasonable steps to prevent or rectify the
error. Magistrate Judge Peck suggests that the parties stip-
ulate to the order to protect them both. If your opponent
does not agree to stipulate to the order, ask the court for
it. j

Not only is a Rule 502(d) order a great idea, but he
commented, “I think it is akin to malpractice not to get
this order.”
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Indeed, Judge Fischer believes that such an order helps
protect attorneys from malpractice claims, noting that
there is a growing number of malpractice claims for inad-
vertent disclosure.

Up next was a discussion of predictive coding, a hot
topic in e-discovery. Predictive coding, in the most basic
terms, is technology-assisted review (also known as com-
puter-assisted review) that uses human input on samples
of documents to predict which of the documents are
relevant.

Judge Peck pointed to the current state of case law
which consisted of 10 cases. In every case where the
responding party wanted to use predictive coding and
went to the court for permission, the court granted it.

He also noted that in the few cases where the request-
ing party has tried to force responding to use predictive
coding, the courts have all said that no, they would not
order the responding party to use predictive coding over
their objection. Notably, in each of those latter cases, the
responding party had already spent over $1 million using
a different production method before the issue came to
court.

Judge Peck also noted that studies have shown that
predictive coding “is infinitely better and cheaper than
pure keyword search or eyes-on review; which is nearly
impossible now.” He thinks that if we “give it five years or
so,” judges may insist that parties use predictive coding.

Itis also conceivable that if you do not use an efficient
method of review; and at the end of the case you are enti-
tled to costs and fees, a judge might not reward you for
using an ineffective method when you could have done it
cheaper using predictive coding.

Judge Rodriguez agreed that predictive coding is the
technology of the future but also pointed out that, for
now, the producing party decides how to produce.

“Given how many lawyers have put their head in the
sand for the whole concept of e-discovery, predictive cod-
ing is still a little scary for them,” he said.

A question arises when it comes to using predictive
coding: Is it mandatory to disclose if you are using predic-
tive coding to your opponent?

Judge Fischer notes that, although some have taken
a stance that it is attorney work product/strategy, she
believes you should be able to be honest with your

opponent and tell them you are using predictive coding.
Magistrate Judge Waxse reminded the panel that attorney
work product is not an absolute privilege and it is subject
to the court finding that there is a greater interest in pro-
tecting it than in sharing it.

Judge Peck said, “I do not see how; in federal court, if
you are doing what you are supposed to be doing in the
26(f) Meet and Confer Conference, you can avoid saying
‘I'm going to be using technology-assisted review: ”

He believes that we should not be holding predictive
coding to a higher and different standard than what we
have done with old-fashioned eyes-on/keyword review.

Judge Rodriguez notes that this is a gap in the current
and the proposed Federal Rules. Taking the rules literally,
no, you do not have to disclose you are using predictive
coding, especially if the specific question does not come
up in the 26(f) Meet and Confer Conference.

Interestingly, Magistrate Judges Waxse and Peck
disagreed about whether or not Federal Rule 702 and
the Daubert standard apply to discovery, which would
require judges to be the “gatekeepers” of e-discovery.
Judge Waxse believes that Federal Rule 702 and Daubert
apply in all discovery disputes about computer-assisted
review. He said, “If you are going to put on expert testimo-
ny, you have to meet Daubert standards. You can’t have
public trust and confidence if there is a battle of experts
and neither are actually qualified.”

Judge Peck disagreed. He said Daubert and Federal
Rule 702 do not apply to discovery, as Rule 702 applies
to the admission of evidence at trial. With computer-as-
sisted review, you are using a process to get evidence. It
is likely that those pages you get will come into evidence
because they are business records or admissions.

However, he did note that while not technically
Daubert, if you are trying to explain predictive coding to
the court, you will likely need an expert or vendor to help
explain it to the court.

The bottom line: Predictive coding is the future. It is
something that you not only need to know about but in
all likelihood will eventually be using in e-discovery:

JP MIDGLEY is CEO of Avalon Document Services: jp@
teamavalon.com.
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